Right to Farm procedural rules

Thisis acourtesy copy of the rule text. Should there be any discrepancies between this text and the
official version to be published in the next update of the New Jersey Administrative Code, the official
version will govern.

2:76-2.3 Deter minations of site-specific agricultural management practiceswhere a board exists

(@) In counties where a board exists, acommercial farm owner or operator that meets the eligibility
criteria pursuant to N.J.S.A. 4:1C-3 and 9 may submit an application to the board to determineif his or
her operation constitutes a generally accepted agricultural operation or practice included in any of the
permitted activities set forthin N.J.S.A. 4:1C-9.

1. The commercia farm owner and/or operator and board staff may hold a pre-application meeting or
meetings to discuss application requirements, board jurisdiction and procedures, and any other related
matter.

(b) The board shall advise the Committee and the clerk(s) of the municipaity(ies) in which the
commercia farmislocated, in writing, of the nature of the application within 10 days of the filing of the
request.

(c) The board shall, at one or more regular meeting(s), determine commercial farm eligibility and/or
determine whether the operation or practice isincluded in one or more of the permitted activities set forth
inN.JSA. 4:1C-9.

(d) In determining whether a commercial farm owner or operator meets the eligibility criteria pursuant to
N.J.SA. 4:1C-3 and 9, the board shall request the commercial farm owner or operator to provide the
following in certification form:

1. Proof that the commercial farmis no less than five acres, produces agricultural/horticultural products
worth $ 2,500 or more annually, listing said products, and is eligible for differential property taxation
pursuant to the Farmland Assessment Act of 1964 or, if the commercia farmisless than five acres,
produces agricultural/horticultural products worth $ 50,000 or more annually and otherwise satisfying the
eligibility criteriafor differential property taxation pursuant to the Farmland Assessment Act of 1964; and

2. Proof that the farm islocated in an areain which, as of December 31, 1997 or thereafter, agriculture
has been a permitted use under the municipal zoning ordinance and is consistent with the municipal
master plan, or which commercial farm was in operation as of July 2, 1998.

(e) In the event the commercia farm owner or operator has sought approval of the agricultural operation
or practice from the municipality in which the commercial farm islocated, the board shall consider, at a
minimum, any operation or practice, the approval of which has not been granted by the municipality.

(f) If appropriate, one or more board members or board staff may inspect the farm operation to confirm
commercia farm eligibility and/or to verify that the operation or practiceisincluded in one or more of the
permitted activities set forthin N.J.S.A. 4:1C-9. If board members conduct the inspection, the board shall
ensure that less than a quorum, as defined in the Senator Byron M. Baer Open Public Meetings Act,
N.J.S.A. 10:4-6 et seq., is present at the inspection.

1. The board shall, at one or more regular meeting(s), determine commercial farm eligibility and/or
determine whether the operation or practice isincluded in one or more of the permitted activities set forth
inN.JSA. 41C-9.



(g) If the board determines that the farm operation is not a commercial farm pursuant to N.J.S.A. 4:1C-3
and/or that the operation or practice is not included in any of the activities permitted by N.J.S.A. 4:1C-9,
then the board shall pass aresolution dismissing the request. The resolution shall contain detailed findings
of fact and conclusions of law, and references to any supporting documents. The resolution shall be
forwarded to the commercial farm owner and/or operator, the Committee, the municipality(ies) in which
the commercia farmislocated, and any other individuals or organi zations deemed appropriate by the
board within 30 days of passage of the resolution.

(h) Board checklist. If the board determines that the farm operation is a commercial farm pursuant to
N.J.S.A. 4:1C-3 and that the operation or practiceisincluded in any of the activities permitted by
N.J.S.A. 4:1C-9, then the board and/or board staff may request that the commercial farm owner or
operator provide information using a checklist adopted by the board.

1. The checklist shall enumerate the data and material s reasonably necessary for the board to make an
informed judgment on an application.

2. The checklist shall include, at a minimum, the following components:

i. Site plan elements to identify site location, extent and orientation, existing and proposed site conditions,
location and availability of development infrastructure, detailed parking and traffic improvements and
dedications, drainage provision, and the location of signage and lighting;

ii. A list of regulatory approvals or permit requirements;

iii. A list of studies required to assess the suitability of the site and impacts of the operation or practice
that isthe subject of the application submitted pursuant to this section;

iv. A schedule of municipal planning and zoning requirements and exemptions from the schedule sought
by the commercial farm; and

v. Submittal of afarm conservation plan or documents showing active effortsto obtain afarm
conservation plan in atimely manner.

3. The board and/or board staff shall have the discretion to waive, reduce, and/or determine the non-
applicability of checklist itemsinitsreview of an application filed by acommercial farm owner and/or
operator pursuant to this section. The board may delegate this function to board staff, with final review
and decision making authority vested in the board. In making such decisions, the board and/or board staff
shall consider relevant site-specific elements, such as, but not limited to, the following:

i. The farm’s setting and surroundings;

ii. The scale and intensity of the proposed operation(s) or practice(s);

iii. The type and use of the public road on which the operation or practiceislocated; and

iv. When applicable, the minimum level of improvements necessary to protect public health and safety.
4. Subject to the provisions of (k) below, the board may retain jurisdiction over any or al municipa
ordinances and/or county resolutions as they apply to the commercial farm owner or operator’s

application for a site-specific agricultural management practice determination.
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5. The commercial farm owner or operator may employ appropriate professional(s), at the commercial
farm owner or operator’s sole expense, as it determines necessary to prepare the application and checklist
items and to testify before the board in support of the application.

(i) If the board determines that the application and checklist items are complete, then the board shall hold
apublic hearing in accordance with the hearing procedures set forthin N.J.A.C. 2:76-2.8.

() In determining whether or not to approve site-specific agricultural management practices, the board
may consult with the following agencies, organizations, or persons:

1. The New Jersey Department of Agriculture;

2. The State Agriculture Development Committee;

3. The New Jersey Agricultural Experiment Station, including appropriate county agents;
4. Other County Agriculture Development Boards;

5. The State Soil Conservation Committee;

6. Any other states' Departments of Agriculture, land grant institutions or Agricultural Experiment
Stations;

7. The United States Department of Agriculture or any other Federal governmental entity;
8. County engineering staff and/or any other licensed professional employed by the county; or
9. Any other organization or person which may provide expertise concerning the particular practice.

(K) The board shall have no authority to determine the commercial farm owner or operator’s compliance
with State laws, rules, and regulations delegated to the municipality or county for administration and
enforcement including stormwater management and construction code requirements, unless the municipal
ordinance or county resolution, or any portion(s) thereof, effectuating the delegation exceed(s) State
regulatory standards. If amunicipa ordinance or county resolution, or any portion(s) thereof, exceed(s)
State regulatory standards, then the board shall have the authority to determine whether the ordinance or
resolution, or portion thereof, that exceeds such State regulatory standards is preempted by the board’s
approval of the commercial farm owner or operator’s site-specific agricultural management practice.

(1) The board shall pass aresolution granting, with or without conditions, or denying the request for a
site-specific agricultural management practice determination. The resolution shall contain detailed
findings of fact and conclusions of law, including commercial farm eligibility, the relationship(s), if any,
between the operation or practice that is the subject of the application submitted pursuant to this section
and any activity permitted pursuant to N.J.S.A. 4:1C-9, and include references to any supporting
documents. The resolution shall be forwarded to the commercial farm owner and operator, the
Committee, the municipality(ies) in which the commercial farm islocated, and any other individuals or
organizations deemed appropriate by the board within 30 days of passage of the resolution.

(m) Any person aggrieved by any decision of a board regarding site-specific agricultura management
practices may appeal the decision to the Committee in accordance with the provisions of the



Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq., and 52:14F-1 et seq., and the Uniform
Administrative Procedure Rules, N.J.A.C. 1:1, within 45 days from receipt of the board’s decision.

1. The decision of the Committee shall be considered afinal administrative agency decision.

2. If the board's decision is not appeal ed within 45 days, the board's decision is binding.

2:76-2.4 Determinations of site-specific agricultural management practices wher e a board does not
exist

(a) In counties where a board does not exist, acommercial farm owner or operator that meets the
eigibility criteria pursuant to N.J.S.A. 4:1C-3 and 9 may submit an application to the Committee to
determineif his or her operation constitutes a generally accepted agricultural operation or practice
included in any of the permitted activities set forthin N.J.S.A. 4:1C-9.

(b) The provisions of N.J.A.C. 2:76-2.3(b) through (1) shall apply to the Committee’s consideration of the
application.

(c) The Committee shall pass aresolution granting, with or without conditions, or denying the request for
a site-specific agricultural management practice determination. The resolution shall contain detailed
findings of fact and conclusions of law, including commercial farm eligibility, the relationship(s), if any,
between the operation or practice that is the subject of the application submitted pursuant to N.J.A.C.
2:76-2.3 and any activity permitted pursuant to N.J.S.A. 4:1C-9, and include references to any supporting
documents. The resolution shall be forwarded to the commercial farm owner and commercial farm
operator, if applicable, the municipality(ies) in which the commercial farmislocated, and any other
individuals or organizations deemed appropriate by the Committee within 30 days of passage of the

resol ution.

1. The decision of the Committee shall be considered afinal administrative agency decision and shall be
binding, subject to the right of appeal to the Appellate Division of the Superior Court.

2:76-2.5 Utilization of agricultural management practices and procedures and site-specific
agricultural management practices and procedures

(a) Owners and operators of commercia farms are afforded benefits and protections pursuant to the Right
to Farm Act, N.J.SA. 4:1C-1 et seq., P.L. 1983, ¢.31, as amended.

(b) The failure of acommercia farm owner or operator to comply with an agricultural management
practice recommended by the Committee and adopted pursuant to the provisions of the Administrative
Procedure Act, N.J.S.A. 52:14B-1 et seg., and N.J.A.C. 2:76-2.2 or asite specific agricultural
management practice adopted pursuant to N.J.A.C. 2:76-2.3 or 2.4 shall not be utilized in any judicia
proceedings or proceeding before any governmental body or agency except for the process as described in
N.J.SA. 4:1C-10.1 and N.JA.C. 2:76-2.10.

(c) If acommercial farm owner or operator believes amunicipality or county’s standards or requirements
for agricultural operations or practices are unduly restrictive, or believes a municipality or county is
unreasonably withholding approvals related to agricultural operations or practices, then the commercial
farm owner or operator may request that the board, or the Committee in counties where no board exists,
make a determination in the matter by requesting a site-specific agricultural management practice
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pursuant to N.J.A.C. 2:76-2.3 or 2.4, respectively. The board, or Committee in counties where no board
exigts, shall review the matter and make a determination regarding whether RTFA protectionis
warranted.

(d) A commercial farm owner or operator shall not be precluded from requesting a site-specific
agricultural management practice determination from a board, or from the Committee in counties
where no board exists, pursuant to N.J.A.C. 2:76-2.3 or 2.4, respectively, for activities set forth in
agricultural management practices recommended by the Committee and adopted pursuant to the
provisions of the Administrative Procedure Act, N.J.S.A. 52:14B-1 et seg. and N.J.A.C. 2:76-2.2.

1. No site-specific agricultural management practice approval shall be granted if it isinconsistent with an
agricultural management practice recommended by the Committee and adopted pursuant to the provisions
of the Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq. and N.J.A.C. 2:76-2.2.

(e) A commercia farm owner and/or operator who obtains a site-specific agricultural management
practice determination by resolution from the board, or from the Committee in counties where no board
exists, may present the resolution to appropriate municipal officialsin support of obtaining appropriate
permits, if applicable.

2:76-2.7 Disposition of conflicts between any person aggrieved by the operation of a commercial
farm

(a) Any person aggrieved by the operation of acommercia farm shal first file a complaint, in writing,
with the applicable board or with the Committee in counties where no board exists, prior to filing an
action in court. The complaint shall include detailed facts concerning the contested operation or practice.

(b) If aboard exists, then the board shall contact the commercial farm owner or operator to provide
evidence that the agricultural operation is acommercia farm pursuant to N.J.S.A. 4:1C-3.

(c) If appropriate, one or more board members or board staff may inspect the farm operation to confirm
commercia farm eligibility and/or to verify that the dispute concerns activities that are addressed by an
agricultural management practice recommended by the Committee and adopted pursuant to the provisions
of the Adminigtrative Procedure Act, N.J.S.A. 52:14B-1 et seq., and N.J.A.C. 2:76-2.2 or a site-specific
agricultural management practice approved by the board pursuant to N.J.A.C. 2:76-2.3. If board members
conduct the inspection, the board shall ensure that less than a quorum, as defined in the Senator Byron M.
Baer Open Public Meetings Act, N.J.S.A. 10:4-6 et seq., is present at the inspection.

1. The board shall, at one or more regular meeting(s), determine commercial farm eligibility and/or
determine whether the operation or practice isincluded in one or more of the permitted activities set forth
inN.JSA. 41C-9.

(d) If the board determines that the farm is a commercial farm pursuant to N.J.S.A. 4:1C-3 and that the
dispute concerns activities that are addressed by an agricultural management practice recommended by
the Committee and adopted pursuant to the provisions of the Administrative Procedure Act, N.J.S.A.
52:14B-1 et seg. and N.J.A.C. 2:76-2.2 or a Site-specific agricultural management practice approved by
the board pursuant to N.J.A.C. 2:76-2.3, the board shall hold a public hearing in accordance with the
hearing procedures set forth in N.J.A.C. 2:76-2.8 and with the provisions of N.J.A.C. 2:76-2.3(k).

1. The decision of the board, containing its findings and recommendations, shall be forwarded to the
Committee, the aggrieved person, the municipality(ies) in which the commercial farm islocated, the
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commercia farm owner, and the commercial farm operator, if applicable, within 60 days of receipt of the
complaint.

i. The decision of the board shall be in the form of aresolution providing a summary of the testimony,
detailed findings of fact and conclusions of law, references to any supporting documents, a copy of the
agricultural management practice or site-specific agricultural operation or practice utilized by the board in
its decision, and any other information requested by the Committee.

ii. Any person aggrieved by the decision of the board regarding a complaint against acommercia farmin
accordance with (b) above shall appeal the decision to the Committee within 10 days of the receipt of the
board’s final decision. The Committee shall schedule a hearing pursuant to the provisions of the
Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq., and 52:14F-1 et seg., and the Uniform
Administrative Procedure Rules, N.J.A.C. 1:1, and make a determination within 90 days of receipt of the
petition for review.

(1) The decision of the Committee shall be binding, subject to the right of appeal to the Appellate
Division of the Superior Court.

(2) Any decision of the board that is not appealed shall be binding.

(e) If aboard exists and the dispute concerns activities that are not addressed by an agricultural
management practice recommended by the Committee and adopted pursuant to the provisions of the
Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq., and N.J.A.C. 2:76-2.2 or a Site-specific
agricultural management practice approved by the board pursuant to N.J.A.C. 2:76-2.3, the board shall
contact the farm owner to provide evidence that the farm operation is acommercial farm pursuant to
N.JS.A. 4:1C-3.

1. The board shall determine whether the commercia farm operation or practice in dispute involves
agricultural activity(ies) that is or areincluded in one or more of the permitted activities set forth in
N.JS.A. 4:1C-9.

(f) If appropriate, one or more board members or board staff may inspect the farm operation to confirm
commercial farm eligibility and/or to verify that the operation or practiceisincluded in one or more of the
permitted activities set forthin N.J.S.A. 4:1C-9. If board members conduct the inspection, the board shall
ensure compliance with the provisions of the Senator Byron M. Baer Open Public Meetings Act, N.J.S.A.
10:4-6 et seq., if applicable.

(g) If the board determines that the dispute subject to this section does not involve a commercia farm as
defined in N.J.S.A. 4:1C-3 and/or agricultural activity(ies) included in one or more of the protected
activities set forth in N.J.S.A. 4:1C-9, then the board shall dismiss the complaint. The board’s decision
shall be set forth in aresolution containing detailed findings of fact and conclusions of law and references
to any supporting documents. The resolution shall be transmitted to the commercia farm owner, the
commercial farm operator, if applicable, the aggrieved person, the Committee, and the municipality(ies)
in which the farm operation is located within 60 days of receipt of the complaint.

(h) If the board determines that the dispute subject to this section involves acommercia farm as defined
in N.J.S.A. 4:1C-3 and agricultural activity(ies) included in one or more of the permitted activities set
forth in N.J.S.A. 4:1C-9, then the board shall forward the complaint to the Committee requesting the
Committee’s determination of whether the disputed agricultura operation constitutes a generally accepted
operation or practice.



1. The board shall inform the Committeeif it has received arequest for a site-specific agricultural
management practice determination and, if so, the status of the board’s determination.

2. Upon receipt of the complaint, the Committee shall review the board’s determinations that the dispute
involves a commercia farm as defined in N.J.S.A. 4:1C-3 and agricultura activity(ies) included in one or
more of the permitted activities set forth in N.J.S.A. 4:1C-9. As part of its review, the Committee may
contact the farm owner to provide additional information. If the Committee determines that the dispute
does not involve a commercia farm as defined in N.J.S.A. 4:1C-3 and/or agricultural activity(ies)
included in one of more of the permitted activities set forth in N.J.S.A. 4:1C-9, then the Committee shall
dismiss the complaint. The Committee’s decision shall be set forth in a resolution containing detailed
findings of fact and conclusions of law and references to any supporting documents. The resolution shall
be transmitted to the commercial farm owner, the commercial farm operator, if applicable, the aggrieved
person, and the municipality(ies) in which the farm operation is located.

i. The Committee's decision shall be considered afinal administrative agency decision and shall be
binding, subject to the right of appeal to the Appellate Division of the Superior Court.

(i) If the Committee determines that the dispute subject to this section involves a commercia farm as
defined in N.J.S.A. 4:1C-3 and agricultural activity(ies) included in one or more of the permitted
activities set forth N.J.S.A. 4:1C-9, then the Committee shall hold a public hearing in accordance with the
hearing procedures set forth in N.J.A.C. 2:76-2.8. The hearing shall be limited to consideration of whether
or not the disputed agricultural activity constitutes a generally accepted operation or practice.

1. If the Committee determines that the disputed agricultural activity constitutes a generally accepted
operation or practice, its determination shall be sent to the board for a public hearing on the allegations of
the complaint filed by the aggrieved person against the commercial farm.

2. If the Committee determines that the disputed agricultural activity does not constitute a generally
accepted operation or practice, the complaint shall be dismissed. The Committee’s determination shall be
considered afinal administrative agency decision and shall be binding, subject to the right of appeal to the
Appellate Division of the Superior Court.

3. The Committee’s determination pursuant to (i)1 or 2 above shall bein the form of aresolution
containing detailed findings of fact and conclusions of law and references to any supporting documents.
The resolution shall be sent to the board, the aggrieved person, the municipality(ies) in which the
commercial farmislocated, the commercia farm owner, and the commercia farm operator, if applicable.

(i) Upon receipt of the Committee’s determination pursuant to (i)1 above, the board shall hold a public
hearing on the allegations of the complaint filed by the aggrieved person against the commercial farm.
The board shall issue its findings and recommendations within 60 days of the receipt of the Committee’s
decision. The board’s hearing shall be conducted in accordance with the procedures set forth in N.J.A.C.
2:76-2.8 and with the provisions of N.J.A.C. 2:76-2.3(k).

(K) Any person aggrieved by the decision of the board regarding a complaint against acommercia farm
in accordance with this section shall appeal the decision to the Committee within 10 days from receipt of
the board’s decision. The Committee shall schedule a hearing and make a determination within 90 days of
receipt of the petition for review.

1. The decision of the Committee shall be binding, subject to the right of appeal to the Appellate Division
of the Superior Court.



2. Any decision of the board that is not appealed shall be binding.

2:76-2.8 Hearing proceduresfor Right to Farm cases

(a) The Committee and county agriculture development boards shall follow the procedures set forth in
this section for cases arising from the Right to Farm Act, N.J.S.A. 4:1C-1 et seq. and the Right to Farm
rules set forth at N.J.A.C. 2:76-2, 2A, and 2B.

(b) The procedures set forth in this section shall apply only after the county agriculture devel opment
board or the Committee determines that it has jurisdiction to hear the Right to Farm case.

(c) Procedures applicable to requests by a commercial farm for a site-specific agricultura management
practice determination (see N.J.A.C. 2:76-2.3 and 2.4) shall be asfollows:

1. Written notice of the request shall be given by the commercial farm, at its sole expense, via certified
mail, return receipt requested, and/or by personal service, to:

i. The clerk and land use board secretary of the municipality in which the commercial farm islocated. If
the commercial farm is located within 200 feet of an adjoining municipality, then written notice of the
request shall be given as set forth in (c)1 above to the clerk and land use board secretary of the adjoining
municipality;

ii. The owners of dl real property, on the current tax duplicates, within 200 feet in all directions of the
property upon which the commercial farm islocated. The commercial farm shall be solely responsibleto
pay for and obtain a certified list of property ownersin accordance with N.J.S.A. 40:55D-12.c;

iii. The State Agriculture Development Committee;

iv. The county planning board, if the commercia farm islocated on property adjacent to a county road or
county-owned property;

v. The Commissioner of the New Jersey Department of Transportation, if the commercial farmislocated
on a State highway;

vi. The public, by publication in the official newspaper of the municipality, if thereisone, orina
newspaper of general circulation in the municipality.

2. The written notice set forth in (c)1 above shall state the date, time, and place of the hearing; the site-
specific agricultural management practice(s) that will be considered at the hearing; the identity of the
property upon which the commercia farmislocated by street address, if any, or by reference to lot and
block number(s); the location and times at which documents in support of the commercial farm’s request
are available at the office of the board; and advise that the board will accept public comments at and/or
prior to the hearing.

i. The board shall allow the applicant to respond to any written comments within such reasonable time as
the board directs.

ii. The written notice set forth in (c)1 above shall be served at least 10 days in advance of the hearing, and
proof of service of the notice, along with the certified list of property owners, shall be provided by the
commercia farm to the board.



iii. The hearing shall not begin until satisfactory proof of notice to al appropriate individuals has been
provided by the commercial farm.

3. The board hearing shall be conducted in accordance with the Senator Byron M. Baer Open Public
Meetings Act, N.J.S.A. 10:4-6 et seq.

i. Thetestimony of all parties and witnesses shall be under oath or affirmation administered by the
chairperson of, or counsel to, the board. Testimony presented at the hearing may include verbal and
written statements from the commercial farm operator, expert witnesses, and any other party deemed
necessary by the board.

ii. The hearing shall not be bound by statutory or common law rules of evidence or any rule formally
adopted in the New Jersey Rules of Evidence; however, the board may excludeirrelevant, immaterial, or
unduly repetitive evidence.

iii. The hearing shall be recorded utilizing a sound recording device or a stenographer.

(d) Procedures applicable to a complaint by an aggrieved person against a commercial farm (see N.J.A.C.
2:76-2.7) shall be asfollows:

1. The board shall provide notice of the complaint, in writing, to the commercial farm owner, the
commercial farm operator, if applicable, the Committee, and to the municipality(ies) in which the
commercia farmislocated, within 10 days of receipt of the complaint.

2. The board hearing shall be conducted in accordance with the Senator Byron M. Baer Open Public
Meetings Act, N.J.S.A. 10:4-6 et seq.

i. Thetestimony of all parties and witnesses shall be under oath or affirmation administered by the
chairperson of, or counsdl to, the board. Testimony presented at the hearing may include verba and
written statements from the commercial farm operator, expert witnesses, and any other party deemed
necessary by the board.

ii. The hearing shall not be bound by statutory or common law rules of evidence or any rule formally
adopted in the New Jersey Rules of Evidence; however, the board may excludeirrelevant, immaterial, or
unduly repetitive evidence.

iii. The hearing shall be recorded utilizing a sound recording device or a stenographer.



